United States Court of Appeals
For the First Circuit

No. 01-1915
LI NDA GRAY,
Plaintiff, Appellant,
V.
GENLYTE GROUP, | NC.,

Def endant, Appell ee.

APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MASSACHUSETTS

[ Hon. Rya W Zobel, U.S. District Judge]

Bef or e

Boudi n, Chi ef Judge,

Lynch, Circuit Judge,

and Gertner,” U.S. District Judge.

Mark D. Stern with whomMark D. Stern, P.C. was on brief for
appel I ant.
Brian H Lankinw th whomTinothy P. Van Dyck, Edwards & Angel |,

LLP, Dorothy Pitt and Pitt, Fenton & Smth were on brief for appel | ee.

"Of the District of Massachusetts, sitting by designation.



April 18, 2002

BOUDI N, Chi ef Judge. This appeal stens fromLinda Gay's

suit inthedistrict court charging Genlyte Goupwithliability under
Massachusetts | awfor sexual harassnent. Thejury returned a speci al
verdict for Genlyte, finding that Gray had been subj ect to sexual
har assnent by a Genl yt e enpl oyee but not through conduct sufficiently
severe or pervasivetowarrant liability. Gay nowappeals, claimng
errorsintheinstructionstothejuryandinrulings onadmssibility
of evidence.

VW beginwith a brief synopsis of the evidence on bot h si des.
| n assessing sufficiency-of-the-evidence clains, we normally only
consi der the evidence in the Iight nost favorable to the verdict.

Rodowi cz v. Mass. Mut. Lifelns. Co., 279 F. 3d 36, 39 (1st Cir. 2002).

However, for nost ot her kinds of questions ( e.g., adm ssibility, the

appropri ateness of jury instructions, plain or harnl ess error),

evi dence offered by either side or both nmay be pertinent. See id.

Gray worked from1980 to 1998 at Genlyte's Lightolier plant
inFall River, Massachusetts. In her subsequent trial, she cl ai ned
t hat she was harassed in 1981 by Jose Her nenegi | do, anot her Genl yte
enpl oyee, for a fewweeks. |In particular, Hernenegildo all egedly

stared at Gray and nmade t ongue gestures m m cki ng oral sex. Gaydid



not report this conduct to Genlyte. It ceased when her boyfriend--a
co-worker at the factory--threatened Hernenegil do.

Fourteen years | ater, in 1995, the harassment resuned after
her boyfriend nmoved to a different shift. According to Gray,
Her menegi | do' s harassnent i ncl uded statenents (e.qg., "Doyouliketo
ki ss?"); gestures (grabbing his crotch, sexual tongue gestures); and
contact (touchi ng her hair and--on one occasi on--grabbi ng and shaki ng
her whi | e aski ng why she was avoiding him. Guaytestifiedthat in
ot her instances Hernenegil do's conduct appeared t hreatening. He
wat ched her in the parking | ot before and after work, approached her at
wor k, stared at her, and once fol | owed her and her children homein his
car.

At trial, Gray clai ned that she had reported sone or all of
t he harassnent to her supervisor, Joe Pavao, and hi s supervisor, Bil
Torrence, and not hi ng had been done. However, Torrence said that she
had told himonly that Hernmenegil do was watchi ng her and i nvited
Torrence t o observe hi mon a specific occasion; further, he said she
ater told himthat she had taken care of the problem herself.

According to Gray, Hernenegi |l do' s m sbehavi or di m ni shed in
1996, but she beganto fear himafter | earning inthat year that he had
beaten his wife. In 1997, Hernenegil do's earlier all eged m sconduct
resumed and i n August 1997, Gray reported it to her supervisor and al so

provided a laundry list of his conduct in 1981 and 1995.
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Gray testified that foll owi ng her detail ed conplaint in
August 1997, her supervisors took no significant actiontoinvestigate
her cl ai ns or di scipline Hernenegil do. Shortly after the meeting, G ay
suffered a severe pani c attack and was treated for conti nui ng enoti onal
di stress. She didnot returntowork for the rest of 1997 but retai ned
alawer who wote tothe conpany. The conpany took no action. G ay
then filed a charge with the Massachusetts Comm ssion Agai nst
D scrimnation ("MCAD'). Mass. Gen. Laws (MG L.) ch. 151B 8§ 5 (2000).

VWhen Gray returned to work i n January 1998, she sai d t hat
Her menegi | do howl ed at her and fol |l owed her inthe parkinglot. In
August 1998, Gray and ot her workers testified about Hernenegil do's
m sbehavi or at a workers' conpensati on proceedi ng brought by Gay. In
Sept enber 1998, Her nenegi | do al | egedl y nade an of f ensi ve t ongue gesture
at Gray and t hr eat eni ng gest ur es agai nst anot her enpl oyee (Ray Ti sdal e)
who testified at the August 1998 heari ng.

Gay testifiedthat due to enotional distress, she had been
unabl e to work at the pl ant or el sewhere fromSept enber 1998 onwar d.
I n March 1999, she filed a crimnal charge agai nst Her nenegi | do based
on his Septenber 1998 tongue gesture and, in April 2000, he was
convi cted of a m sdeneanor for, "w th of fensi ve and di sorderly acts or
| anguage[,] accost[ing] or annoy[ing]" Gray at her workplace. MG L.
ch. 272 § 53 (2000). In October 1999, she brought this diversity

action agai nst Genlyte chargingit withviolationof MGL. ch. 151B,
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whichinter aliaforbids an enpl oyer fromtol erati ng sexual harassnent
in the workpl ace.

Genl yte' s evi dence at the subsequent trial didnot directly
refute Gray's clainms as to individual incidents--the conpany di d not
call Hernmenegildototestify--but it didraise doubts about Gray's
clai nms on several fronts. On cross exam nation, G ay acknow edged t hat
she had not reported the 1981 i ncidents tothe conpany that year and
she gave conflicting accounts of whet her she had ever reported sone of
t he nost seri ous subsequent conduct ( e.qg., Hernenegil do grabbing his
crotch and maki ng | ewd remarks). And Torrencetestifiedthat Gay's
1995 conplaint was far nore limted in scope than she had cl ai ned.

CGenl yt e al so adduced testimony fromG ay' s own Wi t nesses--a
treating soci al worker and a psychiatri st who testified as an expert
for Gay. Based ontheir testinony, Genlyte asserted that Gray had
suffered fromenoti onal , psychol ogi cal and soci al difficulties fromher
chi |l dhood onward, that she had personal ity di sorders, and t hat her
reactions to her treatnent by Hernenegi | do were nore extrene t han t hey
woul d ot herw se have been.

Finally, Genlyte argued that nost of Gray's charges agai nst
Her nenegi | do wer e uncor r obor at ed by evi dence fromot hers at the pl ant.
Based on its own witness' testinony, the conpany said that its
super vi sors had nmade reasonabl e and good faith efforts toinvestigate

such conpl aints as Gray had made to i t, handi capped t hough t hey wer e by
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her del ays and om ssi ons.

Onthis basis, it argued that evenif the

harassnent al |l eged had al |l occurred, the conpany | acked sufficient

notice to make it |iable.

For its deliberations, thejury was given averdict formw th

si x speci al questions, of whichonlythe first three were eventual ly

answer ed.

The first three read as foll ows:

(1) Was plaintiff, Linda Gray, subjected to
sexual harassnment, i.e. verbal or physical
conduct of a sexual nature?

(2) Was t hat conduct of f ensi ve and/ or unwel cone
to plaintiff?

(3) Was that conduct sufficiently severe and/ or
pervasive so as to alter the conditions of
plaintiff's enploynment by creating a work
envi ronnment that a reasonabl e person woul d fi nd
intimdating, hostile, humliatingor sexually
of fensi ve?

After seven hours of deliberation, thejury submttedthe

foll owi ng questi on:

We' re not going to reach averdict tonight, as we
are 'hung up' on Question 3. | would not
characterize us as deadl ocked, but we do need
sone nore tinme to deliberate. The wording of
Question 3 has us a bit concerned. 'Sufficiently
severe' is fairly nebul ous, and we are wonderi ng
i f we coul d have sone clarification. Thank you
very nuch.

Both sides then submtted suggestions for supplenmental jury

instructions and the district court met with counsel

to discuss them

After hearing objections by G ay's counsel who had proposed

numer ous suppl emental instructions, thedistrict court delivered a
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singl e suppl enental instruction, tellingthe jury that as to question
(3) it should consider the "totality"” of the circunstances over the
period in question (including the frequency, severity, and/or
of f ensi veness of the conduct), whether it was physically threatening,
whet her it woul d reasonably interfere with areasonabl e woman' s j ob
performance, and whet her it woul d underm ne her ability to succeed at
her j ob.

After further deliberation, thejuryreturnedaverdict in

Genlyte's favor. It answered "yes" to questions (1) and (2) but "no
to question (3). Basedonthe verdict form a "no" answer to question
(3) ended the case in defendant's favor and spared the jury fromhavi ng
t o consi der t he conpany' s know edge of t he harassnent, the adequacy of
steps taken to prevent it and t he amount of damages to be awar ded.
Thi s appeal foll owed.

On appeal , five of the eight clainms of error advanced by G ay
concernthe failuretogiveinstructions or errorsintheinstructions
t hat were given. Such clains are reviewedde novo (e.qg., failureto

gi ve an instruction) or under an abuse of di scretion standard ( e.g.,

court's choice of | anguage). WIson v. Mar. Overseas Corp., 150 F. 3d

1, 10 &n.7 (1st Cir. 1998). However, casting a shadowover Gray's
claims is Genlyte's contention that none of the objections tothe
i nstructions was adequately preserved, so they are revi ewabl e only for

plain error. W agree with Genlyte.
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I nsofar as theinitial instructions are concerned, none of
the errors or om ssi ons nowobjectedto was specifically identified by
Gray's counsel after the instructions and before the jury first
retired, even though the district judge warned t hat specific objections
woul d be necessary to preserve t he obj ections; the only debat abl e case
i s di scussed bel ow. As for the requested suppl enental instructions,
the district court after givingits supplenental instruction asked for
obj ections. Gray's counsel responded, "Just sinply the ones | have
al ready stated, your Honor." This is not enough.

The governing rul e provi des that a party cannot assi gn as

error the giving of or failureto give aninstruction "unless that
party objects thereto beforethejuryretiresto consider its verdict,

stating distinctly the matter objected to and the grounds of the

objection.” Fed. R Gv. P. 51 (enphasi s added). "Cbjection"” nmeans to
the instruction as given; thus, evenif theinitial request is nadein
detail, the party who seeks but did not get the instruction nust object
again after theinstructions are given but beforethejuryretires for

deliberations. Smthv. Mass. Inst. Tech., 877 F. 2d 1106, 1109 ( 1st

Cir. 1989). Further, it is not enough for counsel in renew ng an
obj ectionnerely torefer back generically to objections nade before

the charge.?

1See Davis v. Rennie, 264 F.3d 86, 100 (1st Cir. 2001);
Elliot v. S.D. Warren Co., 134 F.3d 1, 5-6 (1st Cir. 1998); see
also 9A Wight and M|l er, Eederal Practice and Procedure § 2553
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Thi s may seemharsh, but it accords with the | anguage of Rul e
51, whichrequires that the objection state "distinctly the matter
obj ected to and t he grounds of the objection,” Fed. R Cv. P. 51, and
we are i n any event bound by along line of precedents. See note 1,
above. Further, in many i nstances, the judge will not knowj ust what
itisintheinstructions as giventhat has not satisfiedcounsel. It
iseasier tohaveaflat rulethantry to deci de case by case when t he
j udge shoul d have been warned nore "di stinctly" as tothe concern,

al t hough there wil |l al ways remai n sone gray-area cases posi ng hard

gquestions. See WIlson, 150 F.3d at 7-8.

Despite the unqualified | anguage of Rul e 51, this court has
al |l oned appel | ate reviewfor "plainerror" despite the | ack of a proper
obj ection, but plainerror is "confined to the exceptional case."

Toscano v. Chandris, S.A., 934 F. 2d 383, 385 (1st G r. 1991) (i nternal

guotations omtted). W have foll owed the Supreme Court's gener al
fornmulation, first usedincrimnal cases, requiringthe party clai mng
pl ain error to denonstrate (1) that there was error, (2) that it was
plain, (3) that it likely altered the outcone, and (4) that it was

sufficiently fundanental to threaten the fairness or integrity or

at 411-415 (1995) (noting that although sonme courts will forgive
a failure to object after the instruction if the party's
position previously had been made clear to the trial judge, this
is "risky business" and counsel should renew all objections at
the close of the jury charge to properly preserve them.
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public reputation of thejudicial proceeding. United States v._Q ano,
507 U.S. 725, 735-36 (1993).

Of thefiveomttedinstructions, only two cone closeto
being error and neither is "plain"” error. The nost difficult one
concerns the rel ati onshi p bet ween sexual harassnment and i nti m dati on.
Inanutshell, Gay argues that the district court effectivelytoldthe
jury that it coul d not consi der non-sexual conduct but only conduct
that was either explicitly sexual or had "sexual overtones" and t hat
this alteredthe outcomne of the case by excl udi ng nmerel y threatening
conduct (e.qg., follow ng Gay honme).

Section 151B, like Title VI, see 42 U. S. C 8§ 2000e-2 (1994),
prohi bits discrimnation based on "sex" regardl ess of whether it is
mani f est ed by conduct that i s sexual incharacter or i s wholly non-

sexual but is notivated by gender. See e.qg., Brocktonv. MCAD, 386

N. E. 2d 1240, 1241 (Mass. 1979) (deni al of accrued sick | eave benefits

for pregnancy-related disabilities); Thurber v. Jack Reilly's, Inc.,

521 F. Supp. 238, 240-41 (D. Mass. 1981), aff'd, 717 F. 2d 633 (1983),

cert. denied, 466 U. S. 904 (1984) (failure to pronote enpl oyee because

of her sex). Thus Gray coul d have charged Genl yte, anong ot her faults,

with toleratingintindation notivated by gender. But that is not what

happened.
The Massachusetts statute, unli ke the federal statute,

provi des explicitly that "[d]iscrimnation onthe basis of sex shall
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i ncl ude, but not belimted to, sexual harassnment” andinthe sane
provi sion states that the term "sexual harassnent” shall nmean:
sexual advances, requests for sexual favors and
ot her verbal or physical conduct of a sexual
nat ure when (a) subm ssion to or rejection of
such advances, requests or conduct i s nade either
explicitlyor inplicitly atermor condition of
enpl oyment or as a basis for enploynment
deci sions; (b) such advances, requests or conduct
have the purpose or effect of unreasonably
interfering wi th anindividual's work perfornance
by creating anintimdating, hostile, humliating

or sexually offensive work environnent.

MG L. ch. 151B § 1(18).

Gray's conplaint didcite section 151B' s di scrimnation
provi sion at the outset but the rest of the conpl aint phrased t he
claim and did so repeatedly, internms of "sexual harassnment.” In
ot her words, Gray narrowed her clai mto "sexual harassnment" as defi ned

by Massachusetts | aw. The Massachusetts definition addressesitself to

"sexual " advances and requests and to verbal or physical conduct "of a

sexual nature."” Accordingly thereisaliteral-Ilanguage basis for
instructing the jury that, in cases where the charge is sexual
harassnent, all of the conduct used to prove sexual harassnent nust
have sone connection to sex.

Still, acts of intimdationcouldconprisepart of apattern
of sexual harassnent, even t hough standi ng al one such acts m ght have
no sexual connotation. Consider a mal e enpl oyee who nade a seri es of

explicit sexual advances to a fenal e co-worker and t hen, when r ebuf f ed,
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| urked outside the victims home. Massachusetts precedent appears to

support this common-sense vi ew, see Dahns v. Cognex Corp., 2000 W

33170952, 12 Mass. L. Rptr. 486 (Mass. Super. 2000) (" Conduct whichis

not specifically sexual in nature may neverthel ess be evi dence of . .
hostil e work environment sexual harassnent.").

Initsoriginal instructionstothejury, thedistrict court

cane cl ose to tracking the statute--and then went a bit beyond in

Gray's favor:

[ Sexual harassment] i s any conduct of a sexual

nature, andit is actionableif it's sufficiently

pervasive inthe place where it takes place or in

t he cont ext of wherever it does take place. It

can consi st of sexual remarks, of ridicule, of

intimdation, but it has to have sexual

overtones.
I n expl ai ni ng just how severe the harassnent had to be in order to
create a hostil e work environment, the district court used sonmewhat
sim | ar | anguage, "[ D] eci de whether thetotality of [ Hernenegil do' s]
conduct was so severe, so pervasive that areasonabl e woman woul d fi nd
t he wor k environment to be hostile, humliating, or intimdating as a
result of that conduct."

Inthis case, some of Hermenegil do' s conduct was overtly
sexual (remarks, the tongue gestures, crotch grabbing) while other acts
(in our view) were inplicitly so in the context of the explicit

conduct: staring at Gray, waiting for her in the parking |ot,

appearing at her work station, follow ng her home. The jury may wel |
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have taken the district court's reference to "intimdation .
[ havi ng] sexual overtones" to enconpass this |latter conduct; but

perhaps it thought that conduct could count onlyifinisolationit had

"sexual overtones.” No one can be sure.

As to t he proper readi ng of Massachusetts | aw, our own vi ew
isthat the SJICwoul d construe the statute in accordance w t hDahns so
we think that inthe future the jury shoul d be told (where pertinent)
that acts of intimdation may be part of "sexual harassnment” based on
context alone. Still, it is inmpossible to describe the district
court's own "overtones" charge asplainerror sinceit tracks (or is
nore favorabl e than) the statutetakenliterally andthereislittle
di rect Massachusetts precedent. And, since the jury may well have
under st ood the i nstruction gi vento enconpass all of Hermenegil do's
reprehensi bl e conduct, it is even harder to say that the anbiguity
likely altered the result. O ano, 507 U. S. at 734.

G ay's brief makes four other objectionstotheinstructions
whi ch are al so respect abl e but i nour viewl ess powerful. W start
wi th the one on whi ch Gray pl aces greatest stress. Gay says that she
asked that the suppl enental instructiontell thejury to consider the
pl i ght of areasonabl e woman "in Gray' s position," that the district
court failedtoincludethe quoted | anguage, and t hat consequently the

suppl emental instructionmsledthejuryintobelievingthat it should
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consi der the experience of wonen at the pl ant as a whol e rat her t han
Gray's own experience.

The problem arises prinmarily because the suppl enent al
instruction (whichwereprint infull inanattachnment) toldthe jury

inter alia that the severity issue "boils down to this":

Woul d t he nyt hi cal reasonabl e wonman t hat
we t al ked about yesterday, that | describedto
you yesterday, neither overly sensitive nor
overly hardened, woul d t hat nythi cal reasonabl e
woman find the work environnent at Lightolier, as
it has been describedto youinthe course of the
trial, hostile, hum liating, or intimdating as
aresult of the sexual harassnent that you f ound
had occurred? [enphasis added].

Thi s, coupl ed wi th the absence of | anguage focusingthe jury onGray's
own experience, could--if takeninisolation--easily have m sledthe
jury intothinkingthat the severity issue turned onthe experience of
t he average woman inthe plant. Infact, therewas alimted anount of
evidence at trial about the experience of other wonen.
Neverthel ess, we think it highly unlikely that, in the
context of thetrial as a whole, thejury m sunderstood. First, the
great bul k of harassment evi dence at trial concerned harassnent of
Gray. Second, inapre-chargeinstructiononthethirdday of trial,
the district court toldthe jury that the key question as to severity
was whet her t he harassnent was "hostile or intimdating or humliating
to an obj ectively reasonabl e personinthe plaintiff's position"--the

very words Gray says were required. Third, the cl osi ng argunents of

-14-



opposi ng counsel both focused on the harassnment of Gray--not the
experi ence of other wonen. Finally, the three special questions
answered by the jury, reprinted above, focused directly on the
harassnment to which "Linda Gray" had been subject.?

I n sum the suppl enental instruction mght well be error if
t aken al one; but inthe context of thetrial it is doubtful that the
jury was msled. Inall events, we are confident that theinstruction
in context does not neet a critical requirement for plain error,
namely, that its correctionwuldlikely have alteredtheresult. W
add that the very ease with which any confusion could have been
resolved, and the certainty that the district court failed to
appreciate the inference created by the abstract wordi ng of the
i nstruction, underscores the need for counsel to make a distinct
obj ection after the instructions.

Next, Gray argues t hat Massachusetts case | awnakes cl ear
t hat sexual harassnent can be based not only on the inpact of
i ndi vi dual acts taken separately but al so onthe "cumnul ati ve effect"” of

such acts over a period of tinme. E.qg., Cuddyer v. Stop & Shop

Supermarket Co., 750 N. E. 2d 928, 937 (Mass. 2001). 1In both the

°The first question asked: "Was plaintiff, Li nda Gray,
subj ect to sexual harassnment, i.e., verbal or physical conduct
of a sexual nature?" Questions (2) and (3) inquired whether

"that conduct"” was offensive or unwelcone to plaintiff and
whet her "that conduct" was sufficiently severe or pervasive to
violate the standard described by the court.
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ori gi nal charge and t he suppl enental charge, the district court asked
thejury toconsider "thetotality of the circunstances over the period
of time in question" including its frequency, severity and
of f ensi veness.

Ve will assune that "totality" mght in some situations have
a different and |ess favorable nuance for a plaintiff than
“cunul ative", although this m ght be debated and vary fromcase to
case. But while Gay did request the word "accunul ated” in her
original instructionrequest and "cunul ati ve" in her suppl enent al
request, in neither case did she specifically call the court's
attention to the di screpancy after the charge, which is a perfect
illustration of why Rul e 51 demands specificity. If there was error,
it was neither plain nor prejudicial under Q ano.

Next, whenthe jury returned after itsinitial deliberation
and asked the court togiveit further guidance, Gray's counsel asked
for aninstructiontellingthejury that "[c]onduct is sufficiently
severe and pervasive if it" net any one of the follow ng rubrics; there
then followed a |list of eight characterizations, each (with one
exception) matched by a citation to a Massachusetts case or MCAD
ruling. Two exanples suffice: "If it would alter areasonabl e woman's
wor k environnent™ and "If it went beyond t he boundari es of typi cal

wor kpl ace horsepl ay."
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The district court declined to give this instruction.
I nstead, the trial judge told the jury to consider whether the
reasonabl e woman woul d "fi nd t he wor k envi ronment hostile, intimdating
or hum liating, as aresult of the sexual harassnment conduct that had
occurred"; and the court then conti nued, nentioni ng two of the ei ght
factors that Gray's suppl enental instructions had nentioned and
descri bing themas matters to consi der rather than as i ndependent bases
for liability:

Now, in making that judgnent, consider the

totality of the circunstances over the period of

time in question, that is, 95, '7 and '8,

i ncluding the frequency of the conduct, its

severity and/or offensiveness, whether it is

physically threatening, whether it would

unreasonably interfere with a reasonabl e woman' s

j ob performance or whet her it woul d under m ne her

ability to succeed at her job.

The district court inexplainingits refusal to givethe
suppl emental instructionintheformsought by Gay saidthat thelist
of slightly different fornulations would be nore confusing than
hel pful ; and on appeal Genlyte accuses Gray of "nit picking" in
pursuing its objection. W do not agree that Gray' s request i s a m nor
qui bbl e: instead, we think the requestedinstructionwas flatly w ong
and woul d reject this claimof error evenif it had been properly
preserved by a post-instruction specific objection, which it was not.

The i dea of extracting fromstate-|awcases or MCAD deci si ons

a string of individual sentences and el evating themto i ndependent
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bases for liability has an obvi ous potential for m schief. Certainly,
the full conpl ement of conduct all eged inthis case obviously "woul d
al ter areasonabl e worman' s work envi ronnment” (or so ajury mght find)
but t hat woul d be true al so of much m | der m sconduct that woul d not be
sufficiently severe and pervasive. Simlarly, m sconduct coul d go
"beyond t he boundari es of typi cal workpl ace horsepl ay” but not anount
to sexual harassment.

The real vice of therequestedinstructionisthat it takes
out of the context of surrounding facts and | egal di scussi on phrases
t hat were al nost certainly not intended as free-standing tests of
liability. Admttedly, a couple of the other exanples in Gray's
laundry i st cone cl oser to stating defensible tests, but the district
court was not required to pare down a laundry list to the | east

obj ectionabl e quotations. See Febres v. Chall enger Cari bbean Corp.,

214 F. 3d 57, 63-64 (1st Cir. 2000). And, of course, evenif thelist
were pristine, the district judge woul d have been under no obl i gation

to use those particular words. United States v. Dest efano, 59 F. 3d 1,

2-3 (1st Cir. 1995).

Finally, sofar as instructions are concerned, Gay conpl ai ns
that the district court failed to correct a m sstatenment of | awby
Genl yte' s counsel made i n cl osi ng argunent. Genl yte's counsel saidthe
following in the course of closing argunent:

[ T] he bi ggest hurdl e she's got to get over is
convi nci ng you t hat a reasonabl e woman wor ki ng
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out inthat Lightolier plant at thetine would

have felt that the conduct that she tol d us about

was sufficient--was sufficiently severe and

pervasive as to create a sexual hostil e working

envi ronment .

Obvi ously, the phrase "that she tol d us about™ ("us" neani ng
Genl yte) was i naccurate. |f Genlyte had not known and had no reasonto
knowt hat one non- supervi sory enpl oyee was har assi ng anot her, it woul d

not be responsible, cf. College-Town Div. of Interco, Inc. v. MCAD, 508

N. E. 2d 587, 591-93 (Mass. 1987); Meritor Savi ngs Bank v. Vi nson, 477

U S 57, 72 (1986).°% However, at trial Gray was not limtedto proving
only epi sodes about which she had specifically conplained to her
enpl oyer. 4 O course, Genlyte was entitledto argue, as it did, that
thefailuretoreport epi sodes cast doubt on Gray's credibility, but
t he quot ed st at ement of def ense counsel went too far, as Genlyte's

brief nore or | ess concedes.

SUnder section 151B an enployer is, however, liable for
harassi ng conduct by its supervisors even if that conduct was
not reported. Coll ege-Town, 508 N E.2d at 592-94; see also
Faragher v. City of Boca Raton, 524 U.S. 775, 807 (1998) (under
Title VII an enployer is vicariously liable for discrimnating
conduct by a supervisor subject to an affirmative defense).

“Once Genlyte was on notice and failed to act, it could
easily becone responsible for |ater harassnent not specifically
reported to it. See College-Town, 508 N E.2d at 593. And in
sonme situations pre-notice harassnment m ght be relevant to the
severity/ pervasiveness issue even though not itself a basis for
danmages. See Distasio v. Perkin Elnmer Corp., 157 F.3d 55, 62-63
(2d Cir. 1998). Cf. Cuddyer, 750 N. E.2d at 541-42 (harassnent
not tinmely reported to MCAD can be considered as evidence of
hostil e work environnment even though not a basis for danages).
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The probl emis that G ay's counsel di d not conpl ai n about the
statenent after the cl osing argunents or in connectionwiththeinitial
instructions. Instead, after the instructions were given, Gay's
counsel listed various specific objections and then ended by sayi ng:
"There was a ni sstatement of the |l awby the opposi ng counsel." The
di strict judge saidthat she t hought she had been even- handed and t hen
went on to another topic. Gay's counsel could have but failed to
identify the msstatenent, and t he district judge probably never knew
what counsel was conpl ai ni ng about.

When t he jury cane back requesting further instructions on
the severity i ssue, G-ay's counsel for thefirst time didask the court
toinstruct thejury that it shoul d consider not only the actions for
whi ch Gray had nade a ti nely and adequat e conpl ai nt but "all actions
she suffered." Before the supplenental instructionwas given, Gay's
counsel sought to el aborate on this point, but the coll oquy bogged down
i namsunderstandi ng as to whet her Gray was conpl ai ni ng about what
Genlyte's counsel had said or claimng that the affirmative
i nstructions by the court were m staken. |n any event, the judge gave
no further instruction onthisissue and, as al ready noted, Gray's
counsel failedto object after the supplenental instructionwththe
preci sion needed to preserve the point.

The question remai ns whether the failure to correct the

nm sst at ement of Genlyte's counsel was plainerror. Thedifficulty for
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Gray is that the district court's own instructions, includingits
referenceto "totality of the circunstances,” left thejuryfreeto
consi der epi sodes that were not specifically reported.® Thus, it is
virtually inmpossible tofindthat the district court's failureto
correct a four-word qualifying phrase, used in a single sentence of
def ense counsel ' s | engt hy cl osi ng argunent, was | i kely to have altered
t he out cone of the case. This is al one enough under O ano to derail
the claimof error.

Turning fromjury instructions torulings onevidence, G ay
says that thedistrict court erredin three instances by excl uding
rel evant testinony. Not all rulings on evidence are revi ewed sol ely
for abuse of discretion; an evidence ruling could present a pure | egal
issuerequiringustoconstrue a Federal Rul e of Evidence. O senv.
Correiro, 189 F. 3d 52, 58 (1st Cir. 1999). But all threerulings here
are judgnment calls, balancing considerations of relevance and
prej udi ce, where deference tothe district court's on-the-spot judgnent

is substantial. Fitzgerald v. Expressway Sewerage Constr., Inc., 177

F.3d 71, 75 (1st Gr. 1999); Conway v. Electro Switch Corp., 825 F. 2d

593, 597 (1st Cir. 1987). W turn to those clainms.

SThe district court did say that conduct that occurred
before the conpany was on notice could not be included in
cal cul ating damages, but Gray mkes no objection to this
proposition which is addressed to causation. Coll ege-Town, 508
N. E. 2d at 591-93; cf. Cuddyer, 750 N. E.2d at 541-42. In fact,
Gray essentially requested this instruction in her original
proposed jury instructions.
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First, Gray cl ai ns t hat she shoul d have been ableto testify
that in 1996, a co-worker told her that Hernenegil do had physically
assaulted his wife so seriously that his wi fe had required energency
medi cal treatnment. Gay's theory was that, true or fal se, this report
greatly enhanced her own fear of Hernenegi |l do and expl ai ned why her
enotional reactionstothelater acts of all eged harassnent were so
severe. Thedistrict court didallowGaytotestifythat she was told
sonething by the coworker that greatly enhanced her fear of
Her menegi | do, but the court forbad a reference to the physi cal assault
as unduly prejudicial. Fed. R Evid. 403.

The di strict court was perfectly entitledto be concerned
that a specific reference to the report of an assault would be
considered for its truth and woul d i nproperly prejudicethejury. The
conproni se reached by the district court was a perfect exanple of a
reasonabl e call that i s not an abuse of discretion. As it happens,
Gray's counsel in closing argunment did refer specifically to the
physi cal assault, although the conpany's counsel objected andthe
judge--without tellingthejury todisregardtheremark-- told Gay's
counsel to nmove on in his closing argument.

Second, Gray cl ai ns that she shoul d have been permttedto
of f er evi dence of Hernenegi |l do's April 2000 m sdeneanor conviction for
"accosting” Gay. Massachusetts | awdefines the offense toincludethe

use of "of fensive and di sorderly acts or | anguage [to] accost or annoy
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persons of the oppositesex. . . ." MGL. ch. 272 § 53. The act was

t he tongue gesture t hat Her nenegi | do had nade at Gray i n Sept enmber

1998, after Gray testified at her August 1998 wor ker' s conpensati on

hearing. Gay argued that she was entitledto offer the convictionto

refute the conpany' s positionthat Hernenegil do' s behavi or was no nore

t han childish or adol escent behavior and was not sexual harassnent.
The district court was well withinits discretionto exclude

t he evi dence of the fact of conviction. See G| de Rebollov. M am

Heat Ass'ns, Inc., 137 F.3d 56, 64 (1st Cir. 1998). The crim nal

convictionwas certainly "relevant” inthe sensethat it refl ected
soci al judgnent, both in the statute and the conviction, that
Her menegi | do' s conduct was crim nally bl ameworthy, and t hi s woul d
rationally have some bearing on whether the conduct was al so
sufficiently serious to constitute severe harassnent. The conviction
woul d al so have served to counter the "chil di shness" | abel of fered by
t he defense.

Nevert hel ess, there is an obvi ous potential for confusion and
unfair prejudice, Fed. R Civ. P. 403, since the sexual harassnent
st andard and t he accosting statute involve two di fferent tests and,
takenliterally, the accosting statute woul d enbrace conduct som | d
("offensive and disorderly acts or |anguage [,] accost[ing] or
annoy[ing]" thevictin) that it is easy toinmagine violations of the

statute that woul d not constitute serious harassnent. G| de Rebollo
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nmakes cl ear that judgments under Rul e 403 are primarily the provi nce of
trial judges inparticular, and that adm ssi on of evi dence of this kind
is likely to depend on a discretionary judgnment. 137 F.3d at 64.

Third, Gray asserts that the district court erred in
excl udi ng the testinony of her co-worker, Ray Ti sdal e, concerning
Her nenegi | do' s Septenber 1998 conduct follow ng Gay's worker's
conpensation hearing. He woul d have testified (1) that inresponseto
Ti sdal e' s testi nony agai nst Hernenegi | do, the | atter harassed Ti sdal e
by maki ng a punching notionw th his fist and "giving hi mthe finger";
(2) that he (Tisdale) filed a conplaint and Hermenegi | do i n sone degr ee
adm tted m sbehavior; and (3) that despite these facts, the conpany did
not hi ng about Ti sdal e’ s conpl aint. G ay argued t hat Her nenegi | do's
acts thensel ves i ntim dated her and t hat the conpany's failure to act
reinforced her view that the environnment in which she worked was
unpr ot ect ed.

CGenl yte noved to bar evi dence of the epi sode as beari ng
sol el y on Hernrenegi | do' s propensity for viol ence and sexual | y of f ensi ve
conduct--whichis arational but forbidden inference. See Fed. R
Evid. 404(a). Gay's nost plausible counters--to showother uses of
t he evi dence, see Fed. R Evid. 404(b)--were that the conpany's failure
to respond confirmed its indifference to conplaints and that
Her menegi | do' s quasi -adm ssions to the conpany ( e.g., that his all eged

t hreat eni ng gesture to Ti sdal e was only scrat ching his nose) were so
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i ncredi bl e as to underm ne t he conpany' s reasonabl e bel i ef i n any of
Her menegi | do' s deni al s.

At trial, the district court without further di scussion
excluded testinony from Tisdale but |ater allowed in a conpany
menor andum setting forth Tisdal e's all egati ons and Her nenegi | do' s
unper suasi ve response, for thelimted purpose of showi ng that the
conpany had received this information. Inclosing, Gray's counsel
relied on this episode and asserted as a matter of fact that the
conpany had i gnored t he Ti sdal e conpl ai nt and Her nenegi | do' s response
toit. Thus, despitethe court's rulings, Gay got inthe gist of the
evi dence.

Evenif the evi dence had been excluded in full, we woul d not
reverse the district judge. It was principally, and powerfully,
rel evant as propensity evi dence--whi ch was the forbi dden use. But,
i nvol vi ng conduct directed at adifferent party, it wasonly of [imted
rel evance as to whether the conpany failed to respond to Gray's
conpl aints or unduly credited ot her deni al s by Hernenegil do. Gvenits
limted rel evance and the potential for m suse as propensity evi dence,
exclusionwas acall withinthe district court's discretion. United
States v. Gonsalves, 668 F.2d 73, 75 (1st Cir. 1982).

Thi s exhausts Gray' s cl ai ns of error, but sonethi ng nore nust
be said. If Gray's version of events were taken at face val ue, it

woul d be hard to understand the jury's finding that severe sexual
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harassnent had not been proved. The jury was entitled to di scount
Gay' stestinmony; credibilityis preemnentlyajury natter and G ay's
credibility was attacked. Yet, on a cold (and inconpletely
transcri bed) record, we still think the outcone on question (3)
surprising, even allow ng for what seenms to have been a skillful
def ense.

Genl yt e may have no further | egal obligationto Gray, but it
ought carefully to ponder its noral obligationto assist her recovery
and reenpl oynent. Evenif various of Hermenegil do's acts were unknown
to the conpany or sone did not occur at all, Gay was manifestly
nm streat ed by Hernenegil do on the job and suffered badly as aresult.
| f an enpl oyer's sense of humanity islimted to what the | awdenmands,
it will find to its regret that the law will demand nore and nore.

The judgnment is affirmed. Each side shall bear its own costs
on this appeal.

It is so ordered.
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ATTACHMVENT - SUPPLEMENTAL | NSTRUCTI ON

Menmbers of the jury, youleft nme yesterday with a question,
as follows:

"We are not" -- "We're not goingto reach a verdict tonight,
as we are 'hung up' on Question 3. | would not characterize us as
deadl ocked, but we do need sone nore tinme to deliberate.

"The wording of Question 3 has us a bit concerned.
"Sufficiently severe' is fairly nebul ous, and we are wonderingif we
coul d have some clarification.

"Thank you very nuch."

Vell, you'reright, it i s nebul ous. And hereis what | hope
will clarify the situation for you.

The question, Question 3 really boils down to this:

Woul d t he myt hi cal reasonabl e woman t hat we t al ked about
yest erday, that | describedto you yesterday, neither overly sensitive
nor overly hardened, woul d t hat nyt hi cal reasonabl e wormran fi nd t he wor k
envi ronnent at Lightolier, as it has been described to youinthe
course of thetrial, hostile, humliating, or intimdatingas aresult
of the sexual harassnent that you found had occurred?

You have nowfound it occurred, because you have clearly

answered yes to Questions 1 and 2.

-27-



So, it boilsdowntothat: Wuld areasonabl e worran findthe
wor k envi ronnent hostile, intimdating, or humliating, as aresult of
t he sexual harassment conduct that had occurred?

Now, i n maki ng t hat judgnment, consider thetotality of the
ci rcunst ances over the periodof tineinquestion, that is, '95, '7 and
"8, including the frequency of the conduct, its severity and/or
of f ensi veness, whether it is physically threatening, whether it woul d
unreasonably interfere with areasonabl e woman' s j ob perfornmance, or
whet her it would underm ne her ability to succeed at her job.

Now, note that frequency and severity sort of go together,
that is, fewer truly gross incidents may be sufficient, as nmay be a
whol e string nore l ess [sic] offensive ones. Intheend, it is your

judgnment in balancing the totality of what occurred.
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